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ORDER

PER SHRI NARENDRA PRASAD SINHA, AM:

This appeal is filed by the assessee against tderoof the
National Faceless Appeal Centre (NFAC), Delhi, @mort ‘the
CIT(A)’) dated 28.02.2024 for the Assessment Ydxr3214.

2. The brief facts of the case are that returnnzfoime for A.Y.
2013-14 was filed on 30.09.2013 declaring total dame of
Rs.13,79,950/-. Subsequently, the AO received r@ormation

from DGIT (Inv.), Mumbai that assessee had entamgd reversal
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trades in illiquid stock options resulting in nomiguine business
profit. As per this information, a profit of Rs.Z8,000/- was
generated by the assessee by trading in illiquotistoptions on
the BSE during the F.Y. 2012-13 relevant to A.Y.13014.

Based on this information, the AO recorded his o¥ess and
reopened the case for re-assessment under Secdibflthe Act

after obtaining approval of the competent authorityhe

assessment was completed under Section 147 r.w4B Df the

Act on 30.03.2022 at total income of Rs.42,77,950/-

3. Aggrieved with the order of the AO, the asseskad filed
an appeal before the First Appellate Authority, wini was

decided vide the impugned order.

5. Now, the assessee is in appeal is before us.

6. The assessee has taken following grounds indbiseal:

“l.  The order passed by the Ld. CIT (A) is agalast, equity & justice.

2. The Ld. CIT (A) has erred in law and on factaupholding validity of
reopening of assessment though Ld. PCIT has gramedhanical
approval u/s 151 of the Act.

3. The Ld. CIT (A) has erred in law and on factupholding validity of
reopening of assessment though Reopening of ass@sisnon borrowed
satisfaction and without independent applicatiomfd.

4. The Ld. CIT (A) has erred in law and on factaupholding validity of
reopening of assessment though the Ld. AO has assjumsdiction on
the basis of some non specific & vague information.
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5. The Ld. CIT (A) has erred in law and on factapholding validity of
reopening of assessment though Reopening of assgssnbased on
incorrect facts.

6. The CIT(A) has erred in law and on facts in Udhhg addition made by
the Ld. A.O. of Rs.28,98,000/- U/S 68 of the Act.”

7. Shri M. S. Chhajed, the Ld. Counsel for the asee
submitted that the reopening of the case was noper as Ld.
Addl. CIT had no locus-standi in the present caséd &as not
competent to grant approval of the satisfaction. Hether
submitted that the reopening was done on borrowedstaction
and without independent application of mind. Itsveontended
that the AO had not conducted any preliminary emguo verify
the correctness of the information as received atidht
jurisdiction was assumed under Section 147 of thet An the
basis of non-specific and vague information. The. LAR
submitted that the Ld. CIT(A) was not correct inhgpding the
validity of reopening of the assessment, which wessed on
incorrect facts. On merits, the Ld. AR submitteathhe addition
of Rs.28,98,000/- made under Section 68 of the Mets not
correct. He explained that the profit of Rs.28®®8)/- earned by
the assessee in the transaction of currency daxgat was
already disclosed in the audited books of accowftihe assessee
and tax was paid thereon. According to the Ld. AlRe addition
as made by the AO has resulted in double taxation.

8. Per contra, Shri Purushottam Kumar, Sr. DR subtedithat
the reopening done by the AO was based on speanifermation
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received in the case of the assessee. The AO hadonbty
analyzed the information as received but had alppli@d his
mind and verified from the records whether this ane was
disclosed in the accounts of the assessee or ndt. 3r. DR
contended that it was not open for the assessezhablenge the
sufficiency of the information received. He furtheubmitted
that the reason as recorded by the AO was duly aygd by the
PCIT, after independent application of mind. On m®r he
supported the orders of the AO and the CIT(A) wHs explained
that the assessee did not cooperate in the codrdeeamssessment
proceeding and the details were filed by the assesswards the
fag end of limitation period i.e. only on 29.03.20@ith a request
for hearing, which was allowed virtually on 30.0822. He also
guestioned the transfer of profit derived from thaurrency
derivatives transaction’ to ‘exchange rate fluctoat account’

and doubted the correctness of this treatment.

9. In rejoinder, the Ld. AR reiterated that sindetassessee
had already disclosed the profit derived from therrency
derivatives transaction in the accounts, the additmade by the
AO was wrong and led to double taxation. He, theref
requested that matter may be set aside to the Agetdy the fact

of double taxation.

10. We have considered the rival submissions amdmhterials
brought on record. Ground Nos. 1 to 5 taken by dssessee are

in respect of reopening of the case. It is fouhdttthe AO had
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received an information from DGIT (Inv.), Mumbai d@r project
Falcon regarding coordinated and premediated trgdon BSE
engaging in reversal trades in illiquid stock optso (Stock
derivation and currency derivative) resulting in nagenuine
business loss/profit to the beneficiary. A specifidformation
pertaining to assessee was received that the asseéad
generated fictitious profit in equity/derivative &s.28,98,000/-
by trading in illiquid stock options on the BSE. a8ed on this
information, the AO had recorded his reasons unslection 147
of the Act and initiated the proceedings after obtag the
approval of the competent authority. The contentiof the
assessee that the reopening was based on borroatesfasction
iIs not found correct. The reopening has to be Hasme the basis
of an information in the possession of the AO. Mgrbecause
the reopening was done on the basis of informatexeived from
DGIT (Inv.), Mumbai, it doesn’t mean that the rempeg was
done on borrowed satisfaction. The AO had apphedmind and
verified the information as received. A copy of tlhreason
recorded by the AO has been brought on record. Ak has
given a specific finding in his reason that the one was
Rs.28,98,000/- earned by the assessee in the derevarading
was non-genuine profit and that this income had aped
assessment. In view of detailed reason as recoftdethe AO,
the contention of the assessee that the reopeniag aone on
borrowed satisfaction is not found correct. Thereatness of the

information as received by the AO has also not bdesputed.
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Further, the assessee also can’t challenge thacseffcy of the
information based on which the case was reopenéeé.dbjection
of the assessee that approval was accorded by tH. ACIT, is
also not found correct. The approval in this case granted by
the PCIT, Ahmedabad-1 and the Addl. CIT had only
recommended the case for approval. The contentiénthe
assessee that approval was granted in a mechamizher is also
not found correct. From the copy of the approvalbaought on
record, it is found that the Ld. PCIT had examirtbd reasons as
recorded by the AO, applied his mind and thereaffeanted his
approval on being satisfied that it was a fit cdee reopening.
In view of these facts, we do not find any merittime grounds
taken by the assessee against the reopening of cise.
Accordingly, Ground Nos. 2 to 5 as taken by theess®e are
rejected and the finding of the Ld. CIT(A) on theopening of
the case is upheld.

11. As regarding merits of the case, the assessseakdmitted
that profit of Rs.28,95,773.78 was generated irdimg of USD
derivatives, which was carried out through a brofsriraj Stock
Broking Pvt. Ltd. A copy of the contract note ankletledger
account of the broker has been filed. It was expdd that this
profit of Rs.28,95,773.78 was taken to “Exchange teRa
Fluctuation Account” and the closing balance 0of :380,902.99
as appearing in the Iledger account of “Exchange eRat

Fluctuation” was duly disclosed as income in thaediaed
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accounts. The assessee has pointed out that an rdamofu
Rs.5,90,903/- was disclosed as income on accounEarkign
Exchange fluctuation in Schedule-17, which was pafrtother
income. The assessee has also submitted thatedletdocuments

were filed before the AO in the course of assesdanpeaceeding.

12. It appears from the assessment order that assdsad made
compliance and filed details only on 29.03.2022 Mhthe case
was getting barred by limitation on 31.03.2022. Téfere, the
AO might not have sufficient time to verify the dglis as filed
by the assessee. The contention of the assesaé¢htd profit on
Rs.28,98,000/- as added by the AO under Sectiorofethe Act
was already disclosed in the accounts of the asssequires
verification. There is considerable force in thegament of the
assessee that if this amount was already disclosélde accounts,
the addition as made by the AO will result in doelthxation.
The assessee has, however, not explained as totméhprofit of
Rs.28,98,000/- derived in trading of USD derivatilnwough the
broker Giriraj Stock Broking Pvt. Ltd was not showeparately
as income and why it was taken to “Exchange Ratectlation
Account”. The correctness of the transactions apeaping in
“Exchange Rate Fluctuation Account” also requirede verified
in view of the treatment as given by the assesstiace, the
assessee had filed the details at the very fag #mese might not
have been verified by the AO due to paucity of timEherefore,

in the interest of justice, we deem it proper to @gide the matter
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to the file of the Jurisdictional AO with a direotn to verify the
contention of the assessee as well as the issuésagssed above
and to decide the matter on merits of the caserafh@ng a proper

opportunity of hearing to the assessee.

13. Inthe result, the appeal preferred by the asse is allowed

for statistical purposes.

| This Order pronounced on 15/07/2024
Sd/- Sd/-
(SUCHITRA RAGHUNATH KAMBLE) (NARENDRA PRSAD SINHA)
JUDICIAL MEMBER ACCOUNTANT MEMBER
Ahmedabad; Dated 15/07/2024
S. K. SINHA True Copy
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